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STATEMENT. cc ccccscccccccesscssccccessereessssesccserers 
STATEMENT OF FACTS ccc wccc ccc cece oso ceceneaeeeeseseve 
ARGUMENT: 
POINT 1 
REHEARING IS APPROPRIATE WHERE COURT 
HAS ERRED ON THE LAW OR PACTS. cee cede eck ckbuewe 


POINT il 
HE COURT'S OPINION HAS POINTEDLY IGNORED 

"THE FAILURE OF CONSIDERATION THRUST” AS 

ro CONTA NED. IN APPELLANTS? APPEAL vevoseccusenes 
POINT Iil 

Sthce "FAILURE OF CONSIDERATION" IS BREACH 

OF CONTRACT (AND A STIPULATION AS HEREIN IS 

A CONTRACT) THE ONLY TIME BAR WHICH Pig ae 

BAR PLAINTIFFS* MOTION TO VACATE THE SUBJECT 

STIPULATION WOULD BE THE SIX YEAR TIME PERIOD 

SINCE THE FAILURE OF CONSIDERATION HAS NOT 

YET ELAPSED. ccc weer eee b eee ee ee esse essere eceseees 
POINT IV 

SINCE PLAINTIFFS COULD SUE FOR DAMAGES FOR 

BREACH OF CONTRACT, BASED ON agree OF COK- 

SIDERATION, AND HAVE SIX YEARS' TIME TO DO 

30, IT IS INEQUITABLE, UNCONSCICNABLE AND 

DENIAL OF DUE PROCESS TC AFPLY ONE YEAR TIME 

BAR (UNDER FRCP RULE 60(b) TO AFFIRM DENIAL 

OF THEIR MOTION TO VACATE THE STIPULATION 

(CONTRACT) cccccccccceseccccencenceuesseceecesses 
POINT V 

THE COURT OVERLOOKED THE FACT THAT DEFENDANT 

HAD AFFIRMATIVELY TIMED THEIR FRAUD TC PRECLUDE 

APPELLANTS* MOVING TO VACATE THE PRIOR DIS- 

MISSAL WITH PREJUDICE WITHIN A ONE YEAR PERIOD 

~ iia THE STIPULATION OF DISMISSAL.....see0- 

v 

THE COURT CONCLUDED THAT THE FRAUD, IF ANY 

WAS ON THE SUPERICR COURT, NOT ON THE DISTRICT 

COURT, AND CVERLOOCKED THE "EFFECT OF _FRAUD Ch 

THE SUPERIOR COURT, WHICH WAS TO ESTABLISH 

FAILURE OF CONSIDERATION FOR THE 5S TIPUI TICK 

ix 7 HE DISTRICT COURT cece ececncccereececcscres 
FOINT Vil 

THE COURT'S SUBJECT DECISION 1S TO THE _BPEECT 

THAT DEFEX DANTS* FRAUD, LIKE ‘TRTUE, iS 113 

Owl. REWARD, AND If THIS INSTANCE, Av AFrEL- 
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Pgew rs) eee e eee eoeeneeeoenaseeeeereeoseeseen tenant 


| 
: 
| 
| 


| 
| 
| 
| 


rhe inten meet 


Pesach nn 


| 


: 
' 


i 
mranacgregipnnys acne et memenrrereeemansceuave ana eee = canon neremmapagramrenn rerensseemnecyromnnnes en stains center nme erecta eee urshensaasaicsainean 
— rpms ~ : sroannrsraseceearors Heoratnmnsecinsan — Sierra 
a 


PRETED THE PROVISION OF F.R.C.P. 
60(b)(6) "FOR ANY OTHER REASON" 
TO PROVIDE "JUSTICE" AND NOT TC 
OTHERWISE ACCOMPLISH ITS FRUS- 
TRATION AS TO DATE IN THE SUBJECT 
: ACTION cnc ees been et eeec een eee anes tetas terse ene t* 
OINT 1X 
HE COURT FAILED TO FOLLOW HAINES 
V. KERNER 404 US 519 (1972) AND 
SIGNIFICANTLY FAILED TO IMPLEMENT 
Its TEACHING, ALTHOUGH CITING Lieewcveveescnanee 
POINT _X | 
FEDERAL AND STATE COURTS HAVE BEEN 
VIRTUALLY UNANIMOUS IN VACATING PRIOR 
JUDGMENTS AS WERE SECURED BY TRICK, 
ARTIFICE OR OTHER FRAUDULENT CONDUCT, 
AND INVOKING FED. RULES CIV. PROC. 
RULE 60(b)(6), 28 UsSeCoAs FOR VACATUR..seeeeees 
POINT 32. 
EN TRA-CIRCUIT CONFLICT IN CASE AT BAR 
AND SECOND CIRCUIT OPINIONS WARRANT 
IN BANC HEARING. co cccecceenceveesnesesesess eee e 
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Petitioners (Pfotzers) submit this memorandum in support 
of their "Petition For Rehearing" pursuant to the Court's 


adverse decision of January 13, 1977 in the matter of their: 


"APPEAL FROM U.S.D.C. CONNECTICUT RULING DENYING 
PLAINTIFFS* MOTION TO SET ASIDE STIPULATION OF 
DISMISSAL" 


ccesesatonoowsenenstninaenemee nome esin a ee ee 


Petitioners, respectfully inform the Court, as the basis for 
their petition for rehearing, that in their opinion, there has} 
been a material misapprehension by the Court of several of the | 
key facts involved, and that there are pertinent decisions 
existent which it is submitted embody principles of law which 


were not given due consideration by the Court. 
STATEMENT OF FACT 


At the outset appellants assert they are unable to con- 


cede that the Court's apparent conclusions, and application of 
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are sufficient and correct as a foundation for said decision 
and such lack of concurrence is for the following reasons. 
(1) The Court pointedly ignored the legal effect of the 


“failure of defendants’ consideration" for the subject "Stipu- 
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lation of Dismissal” of November 11, 1974. 

(2) The Court disregarded the fact that whereas appel~ 
lants have six years' time within which to sue for “breach of 
contract" following defendants! "failure of consideration" | 
it nevertheless arbitrarily applied an "inequitable and un- 
conscionable one year time bar™ to affirm denial of appellants} 
motion to vacate the "Stipulation of Dismissal" of } November 11 
1974. 

(3) The Court overlooked or misapprehended the signifi- 


cance of the fact that ‘the defendants had affirmatively timed 


moving to vacate the "Stipulation of Dismissal" with prejudice, 
within a one year period, following the "Stipulation of Dis. 
missal". 


(4) The Court's subject decision obviously countenances, 
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in its effect, that the a: Ve fraud on the Superior 
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Court cf Connecticut, the United States District Court of 
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Connecticut, ani on these appellants, like virtue, is its own 
reward, even if in this instance at appellants’ expense. 

(5) The Court failed to follow the Supreme Court's 
applicable teaching as set out in Klapprott v. U.S. (1949) 
335 U.S. 601, 614-615 as involving FRCP 60(b)(6) "For any 
other reason tc provide justice". 


(6) The Court clearly failed to follow the Supreme 


Court's applicable teaching aS set out in Haines v. Kerner, 
404 U.S. 519 (1972) although the Court had cited said case in 
its decision. : 

(7) The Court's several citations in support of its 
several conclusions, including its inability "...to reach the 
merits of the dispute..." without exception involved cases aS 
were heard on their merits, whereas at no time was a hearing 
had on the merits of appellants' involved action despite the 
fact that: "...it appears beyond dvuubt that plaintiff can 

prove no set of facts which would entitle him 


to relief" as guoted in Haines v. Kerner 404 
U.S. 519 (1972). i 
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(8) The Court has used several citations to support its 
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| 
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decision (pp. 1404-1406 Slip Opinion) which are in conflict 
with analogous holdings in the Second Circuit, and which 
conflict introduces aSpects of arbitrariness in the said de- 
cision. 7 : 

(9) In the interest of essential brevity appellants in- 
corporate by reference the entire content of their prior sub- 


mittals including appelsants' "Brief", “Reply Brief", and 
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"Supplemental Legal Citations". 
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ARGUMENT 


POINT 1 


REHEARING IS APPROPRIATE WHERE COURT 
HAS ERRED ON THE LAW OR FACTS. 

Appellants herein petition for rehearing in accord 
with Rule 40 - Petition for Rehearing of FRAP. 

Said rehearing is requested in that it is appellants’ 
opinion, that this court overlooked significant points of 
law and fact, and which, had they been duly considered, 
would have had a controlling effect in the formulation of 


the court's decision, in favor of appellants. 


POINT II 


THE COURT'S OPINION HAS POINTEDLY XGNORED 
"THE FAILURE OF CONSIDERATION THRUST" AS 
IS CONTAINED IN APPELLANTS" APPEAL 
Appellants submit that the Court, in its decision of 
January 13, 1977, did not in fact address itself to the 
several issues involved in the context of the total situa- 
tion as were before it. 
Said issues appear on seus 2 of appellants’ “Brief. 
The Court's decision indicates that it gave no judicial 


consideration to subparagraph (a) thereof which basically 
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raised the questicn of "failure of consideration for the 
tract" (stipulation); namely: 

"(g) There was a subsequent failure of defendants" con- 
sideration as had been promised the plaintiffs for their par- 


ticipation in the said stipulation?" 
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Appellants (Pfotzers) fully covered this basic aspect of 
consideration in Foints IV, V, and IX, of their "Brief". How- 


ever, the Court's opinion clearly states (p. 1405 Slip Cpinion 


Se 


that the points of law involved were not considered and reflec 


iter 


ted in its decision.+ 
Fursuantly, it is submitted tnat the Court overlooked the 
basic legal premise that: "The stipulation to consolidate 


and litigate without prejudice was the basic consideration, a 
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November 11, 1974" (lines 24 to 27, p. 25 of appellants? 


"Brief") and that the defendants’ consideration failed as a 


consequence of its involved fraud upon both the Court and 


th ee 


sentnrrsinhemsnasctnte 
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these appellants. By application of the Erie R. Co. v. Tomp- 


se 


kins doctrine expounded in Ruhlin v. New York Life Insurance 
Co. (1938) 304 U.S. 202 this aspect should have been decided 


in accord with Bryan v. Reynolds, 143 Conn. 456. 
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POINT III 


SINCE "FAILURE OF CONSIDERATION" IS B. EACH OF CONTRACT 
(AND A STIPULATION AS HEREIN IS A CONTRACT) THE ONLY 
TIME BAR WHICH COULD BAR PLAINTIFFS* MOTION TO VACATE 
THE SUBJECT STIPULATION WOULD BE THE SIX YEAR TIME 
PERIOD SINCE THE FAILURE OF CONSIDERATION HAS NCT YET 
ELAPSED. 


Appellants in Points IV, and IX of their “Brief” 
stressed the failure of consideration as involved in their 
subject motion to vacate the "Stipulation of Dismissal" of 
November ll, 1974. Pertinently: 

"a "failure of consideration’ occurs where, with- 

out his fault, one who has given or promised to 

give some performance fails tc receive in some 

material respect the agreed exchange fer such 


performance." 
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"The word 'consideration' as used in the term 
*failure of consideration’, means the promised 
performance of one part agreed to be exchanged for 
that of the other. There is a failure of con- 
sideration where one who has given cr promised to 
give some performance fails without his fault to 
receive in some material respect the agreed ex- 
change for the performance." Durkee v. Busk, 355 
F. 2a 566. 
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SINCE PLAINTIFFS COULD SUE FOR DAMAGES FOR BREACH OF 
CONTRACT, BASED ON FAILURE OF CONSIDERATION, AND HAVE 
SIX YEARS! 'TIME TO DO SO, IT IS INEQUITABLE, UNCON- 
SCIONABLE AND DENIAL OF DUE PROCESS TC APPLY ONE YEAR 
TIME BAR (UNDER FRCP RULE 60 (b) TO AFFIRM DENIAL OF 
THEIR MOTION TO VACATE THE STIPULATION 


Appellants respectfully submit that this court has 


overlooked the applicable point of law, as is inextricably 


a 
t 
| 
j 


van 


ane tae a 


ee 


oo 


involved herein; namely: the failure of defendants’ con- 
sideration (see Points II and II! supra). 

Specifically, when the issues involve one party's 
breach of a settlement agreement, the federal courts have 
uniformly ruled that: 
cate its own orders of dismissal which were based upon the 


stipulation of the pare in reliance upon their settle- 
ment agreement. Rule 60(b), Fed. Rules Civ. Proc. How- 


ever, the District Court appears to have been of the view 


that the dismissal of the original actions with prejudice 
deprived it of jurisdiction to entertain the ancillary com- 
plaints seeking enforcement of the settlement agreement. 


"of course the District Court has jurisdiction to va- 
But there can be no question of the power of a federal dis- 


trict court to vacate 4ts own orders entered in eivil actions 


over which it had original jurisdiction “whenever such action 
is appropriate to accomplish justice, Klapprott v. United 
States 335 U.S. 601-615", Kelly v. Greer 334 F 2d 434 (1964- 
CA-3d. Cir. ). 
POINT V | 
HAD AFFPIRMATIVELY TIMED THEIR FRAUD TO PRE- | 
CLUDE APPELLANTS’ MOVING TO VACATE THE PRIOR 
DISMISSAL WITH PREJUDICE WITHIN A ONE YEAR 
PERIOD FOLLOWING THE STIPULATION OF DISMISSAL 
{ 
| 
| 
| 
| 
| 


THE COURT OVERLOOKED THE FACT THAT DEFENDANTS 
PERIOD FOLLOWING OS So eer" 


Appellants (Pfotzers), page 35 of their "Brief", quoted 
a excerpt from the United States Supreme Court's decision, 
Bailey v. Glover (Sup. Ct. Oct. 1874) which had direct appii- 
cation to the subject issue of defendants’ fraud; namely: 


"To hold that by concealing a fraud or commit- 
ting a fraud in a manner that it concealed it- 
self until such a time as the party committing 
a fraud could plead the statute of limitaticns 
to protect it, is to make the law which was de- 
signed to prevent frauds the means by which it 


ds made successful and secure." 

Pursuantly, appellants point out that the Court (page 
1405, Slip Opinion) stated: "Rule 60 provides that the 
Pfotzers! motion be made...not more than one year ane the 
judgment, order or proceeding was entered or taken...” 

Appellants had stated (Appellants' Brief - pp. 13, 1h, 
25, 30 and 48) that defendants had initially waited until 
December 3, 1975 and March 16, 1976--one year and 22 days 
after the subject November 11, 1974 "Stipulation of Dismissal" | 
— they repudiated by fraud the said stipulation. 


Pertinently, the Court is necessarily respectfully asked: 


vacate the stipulation within the period, %...not more than 

one year after the judgment etc." inasmich as the fraud was 

not perpetrated | until after the passage of one year's time? 
It is accordingly clear the defendants had accurately 


anticipated this Court's finding, and upon which it has 


| 
i How could the appellants (Pfotzers) have made their motion to | 
i 


erroneously predicate its decision--for the defendants waited 
22 days beyond a one year period to finalize its fraud. To 
this date defendants have succeeded in utilizing the unin- 


tended shelter of Rule 60(b) "Statute of Limitations” to pro- 


This one year sot does not apply to Rule 60(b) which reads 
"(6) any other reason justifying relief from the operation cf 
the judgment", and the latter sub-section is subject only to a 


i 
can se SO, sae by virtue of this Court's pas 
"reasonable time” limitation. " 
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decision defendants now use "the law which was designed to 
prevent frauds the means by which it is made successful and 


secure.” and to appellants’ sreat damage. 


THE COURT CONCLUDED THAT THE FRAUD, IF ANY, WAS 
ON THE SUPERIOR COURT, NOT ON THE DISTRICT COURT, 
AND OVERLOOKED THE EFFECT OF FRAUD ON THEE SUPER- 
IOR COURT, WHICH WAS TO ESTABLISH FAILURE OF COK- 
SIDERATICN FOR THE STIPULATION IN THE DISTRICT 
COURT 
This court's conclusion is to the effect that if there 
was any fraud it was not on the District Court below, but on 
the Connecticut Superior Court (pp. 1405-6, Slip Opinion). 
Clearly, assuming, arguendo, there was fraud on the 
Connecticut Superior Court, would this fraud not ccnstitute 


"failure of consideration® for the Stipulation made in the 


| 
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District Court, since the District Court stipulation was 
based on the Superior Court stipulation dishonored by de- 
fendants' fraud? 

If the above is true, are not plaintiffs entitled to be 
heard on the merits, in the District Court, on their conten- 


tion of the District Court stipulation being subject to vaca- 
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tur for the reason that the contract (the Superior Court 
stipulation) which gave birth to it was breached by failure 
of consideration? 

This approach respectfully shows this Court erred in its 
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conclusion at law "that the fraud, if any, was on the Super- 
ior Court, not on the District Court." Judge Newman had no 
duty to ascertain whether the settlement confir.ned with the 


ae ter Court stipulation; “it 


‘(Undertining maeisesi 
The above underlined segment of the eeiaink clearly 
does not and cannot apply to a settlement which is subse- 


quently attacked for fraud in the inducement, and failure of 
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consideration, and is accordingly inappropriate to the fac- 
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tual complex at bar and to appellants* contentions. 

Apropos, appellants suggest that the total evidence they 
have set out in their several briefs is sufficient to justi 
this court decreeing that there was such a commingling of . 
planned fraud, trick or artifice or other fraudulent conduct 
on the part of defendantst counsel in both cases, that such 
would reasonably support a decision to remand the case to the 
court below for a more definite determination as was mandated 
by federal courts under generally analogous situations. Hazel- 

| Atlas Glass Co. v. Hartford Empire Co. 332 U.S. 238-271 
(1943 Oct. Term), Marine Ins. Co. v. Hodgson, 7 Cranch (US) 
322, 3 L. Ed. 362, Root Refining Co. v. Universal Oil Pro- 
ducts Co. 169 F 2d 514 (1948-CA-3d Cir.), Sprague v. Taconic 
National Bank, 307 U.S. 161, 167, Hadden v. Ramsey Products 


‘ 
| 
| 
| 
| 
, 
| 
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et al, 196 72 92 (1952-CA-2d Cir.), Charles Pfizer & Co. ¥. 
4 a : 
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Davis-Edwards Pharmacal Corp. 385 F 2d 533 (1967-CA-2d Cir.), 
United States v. Cato Bros. et al 273 F 2d 153 (1959-4thCCA). 


THE COURT'S SUBJECT DECISION IS TO THE EFFECT 
THAT DEFENDANT'S FRAUD, LIKE VIRTUE, 1s ITS 
OWN REWARD, AND IN THIS — AT APPEL- 
LANTS* EXPENSE 


Appellants (Pfotzers) submit that the totality of the 


well-supported all2gations appellants have set out in their 


two involved briefs is to the effect that the defendants are. 
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successful wrongdoers. Suffice it to say after having sub- 


a jected the appellants to six and one half years of wrongful, 


costly and harassing litigation--that on the eve of the eu- 
uth"--they collusively succeed-| 
ed in withdrawing their respective actions (paragraph 8 on 


pages 12, 13 and 14 of appellants! "Srief"). 


Does this Court believe that such withdrawals by the de- 


fendants and the City of Norwalk, on the eve of the trial 
da’.e, in ‘the face of their contracts (stipulations of Sep- 


tember 9, 1974 and November 11, 1974), are likely actions of 


litigants whe have alleged they had been injured by these 


plaintiffs? Or is < contrary thesis the more probable 


likelihood? 


Nevertheless, the in this case to date inc. | 
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that the defendants’ fraud’ is like virtue, its own reward, | 
and at appellants’ expense. The latter contrast, parallels . 
comparable fraudulent development and like contrast as set out 
in Publicker, Appt. v. Shallcross et al, 106 F2d 949 (CCA-3rd 
Cir-1939). But which albeit did not succeed despite the lapse 
of two years following the lower court's original decree in 
its favor. In its pertinent decision the Third Circuit in 
affirming the lower court's vacating of its original decree 
as secured by fraud, stated: 
"In our judgment, and if the case arises, the harsh 
rule of United States v. Throckmorton, above cited, will 
be modified in accordance with the more Salutary doc- 
trine of Marshall v. Holmes above cited. We believe the 
flee ts is more important than the trouble it takes to get 
Pursuantly, appellants are of the opinion that the 
aforesaid principle is particularly applicable to a just de- 
cision in the instant case and in accord with Rule 60{b) (6) 


of FlH.C.FP. 
POINT Viil 


THE SUPREME COURT IN KLAPPROTT V. U.S. (1949), 
335 U.S. 601, 614-615, HAS LIBERALLY INTER- 
PRETED THE PROVISION OF F.R.C.P. 60(b)(6) “FOR 
ANY OTHER REASON" TC PROVIDE "JUSTICE" AND NOT 
TO OTHERWISE ACCOMPLISH ITS FRUSTRATION AS TC 
DATE IN THE SUBJECT ACTION 


Pa 2 ES aE tel lS i 


This Court, in considering the application of ule 60 


(0), was clearly intent on limiting its scope to the confires | 


i 

| 

j 
oe . 


| 
| 


of its own narrow definition of "fraud on the court", and in 
no manner permitting its equitable consideration to include 


the applicable provisions of sub-paragraph (6) "for any other 


nonacesndtan suntan sencitiatanestie teen eee! 


reason" as appropriate and as necessary to accomplish justice. 


Appellants contend that the facts involved in support of 


neti iene 


the subject issues (as set out in Points II to VII supra) 

were of a character and of such sustaining weight to have pro- 

perly induced this Court to invoke Rule 60(b)(6) so as to 

accomplish justice. This latter federal rule, 60(b)(6), has 

been long considered a general residual clause as essential to) 

cover unforeseen contingencies; and as herein involved. The 

latter even at the risk of undercutting the principle of ex- 
clusiveness at which amended 6C(b) was generally directioned. 

Said residual residual rule clause has been termed "the grand 

reservoir of equitable power to do justice in particular 

cases and, under sub-division (6), any other reason jiustify- 

ing relief from the operation of the judgment." 

The only time limitations upon relief under sub-division 
(6) is one of appeal within “reasonable time". Certainly 


"reasonable time” was exhibited by the appellants; as fol- 


Sect armen 


lowing defendants! manifestations of fraud on December 3, 1975 
4 r) 


and March 16, 1976, respectively, (pp. 32 to 35 of appel- 


emcee yen lana 


asst ingestion areas 


lants’ "Brief"--and specifically the 2nd paragraph on page 34 
I ¥ P Er ap P 


thereof). 


ni 


sagan seas 


xenon stein 


So 


_Appellants.respectfully point out to the Court that the 


Supreme Court in Klapprott v. U.S. (1949), 335 U.S. 601, 614- 
| #615,, set forth the standard for the proper use of this rule; 
‘mamely: that justice not be denied and that a trial be given 

on the merits. This vital issue of a "trial on the merits" 
is in fact before this Court--to the end that due process "not 
be denied". "The invocation of the rule is appropriate when- 
ever necessary to accomplish justice." Hyjack et al v. Nolan, 
(Law Div., Superior Ct., 1976), 1ks N.J. Super. 545 366 A2d 
715, fees 

The Supreme Court (pp. 614-675) of its decision in 
Klapprott stated: 

®,...Furthermore 60(b) strongly indicates on 

its face that courts no longer are to be hem- 

med in by the uncertain boundaries of these 

and other common law remedial tools. In sim- 

ple English, the language of the ‘cther rea- 

son' clause, for all reasons except the five 

particularly specified, vests power in courts 

adequate to enable them to vacate judgments 

whenever such action is appropriate to accom- 

plish justice." 

At bar, it is evident this Court has not applied the 


controlling standard set forth in Klapprett, supra. 


POINT 1X 


THE COURT FAILED TO FOLLOW HAINES V. KERNES 
404 US 519 ( IFICANTLY FAILED TC 
a LTHOUGH CITING IT 


The Court, cn page 1405 (Slip Opinion), has stressed, by 


means of its reference to Haines v. Kerner, 404 U.S. 519 
(1972}, that it has considered plaintiffs' motion and affi- 
davits liberally. Yet, despite the totality thereof, the 
Court has otherwise adopted the conclusion "...parties could 
not agree among themselves as to the actual meaning of the 
stipulation before State Trial Referee O'Sullivan" (see pp. 
84a, 65a and 86a), ostensibly as a controlling aspect. 

As pertinent to the foregoing, appellants assert that it 
is essential to compare the language of Haines v. Kerner, 
supra, and as set out infra, with the applicable substance of 


this Court's opinion supra; namely: 


settee tiaicinssnaiascuissiaitneneatin smitten nN te 


"Je cannot say with assurance that under the allega- 
tions of the pro se complaint, which we hold to less strin- 
gent standards than formal riety drafted by lawyers, it 
appears beyond doubt that plaintiff can prove no set of 
facts which would entitle him to relief" Conley v. Gibson, 
335 US 41, 45-46 (1957). See Dioguardi v. Durning, 139 F 2d 
774% (CA2 1944). 


Accordingly, although we intimate no view whatever on 
the merits of petitioner's allegations, we conclude he is 
entitled to an opportunity to offer proof. The judgment is 
reversed and the case is remanded for further proceedings 
consistent therewith." 

It is respectfully suggested this Court, despite its 


reference to Haines v. Kerner, 404 U.S. 519 (1972), did not 


the facts and circumstances as were clearly set out in their 


oleate teeta 


ertinent affidavit etc., and consequently the Court is re- 
P ’ 


tants 


i 

i 

| 

accord the pro se appellants herein like consideration under | 
{ 

i 

{ 


quested to duly scrutinize appellants’ pertinent references as! 


support their statement of declared issues herein. 
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“seg tr oe sata 


FEDERAL AND STATE COURTS HAVE BEEN 
UNANIMOUS IN VACATING PRIOR JUDGM 


VIRTUALLY 
NTS AS WERE 


SECURED BY TRICK, ARTIFICE OR OTHER FRAUDULENT 


CONDUCT AND INVOKING 
60 6 


bi 28 U.S.C. 


A. FOR 


FED. RULES CIV. FROC. RULE 
VACATUR 


Appellants respectfully submit that the Court's con- 


clusions, and decision as set 
1406 of Slip Opinion) are not 
unanimous decisions of courts 
The foregoing aS pertinent tc 
Rule 60(b)(6), 28 U.S.C.A. to 
generally analogous to those 
"Facts" as appear on pages 6 


Pursuantly, said courts 


out (on pages 1404, 1405, and 
in accord with the virtually 
of coordinate jurisdiction. 

the applicability of F.2.C.P. 


facts, and circumstances 


as set cut under appellants’ 
to 14 of appellants' "Brief". 


of coordinate jurisdiction have 


decreed that: 


officer thereof, demands integrity and honest dealing wit. 


An attorney's loyalty to the court, aS an 
s 


<meta neni etsy meter ae <cnintne tees mterenc metas gmannehaioni ata ttr Ge—C  ae 
ananhaesar seen Sen ea pce rena wena cal ace ER Se - 


rss enemas met 
. = - 


the court, and, when he departs from that standard, he per- 
petrates a "fraud upon the court" within savings clause of 


rule governing relief from judgment or order. Fed. Rules 


Ciy. Proc. Rule 60(b) (1,3), 28 U.S.C.A., Kupferman v. Con- 
solidated Research & Mfg. Corp., 459 F 24a 1072 (7° 
Cir,) 


(p. 244) From the veginning there has existed along- 


| 
| 
| 
| 
| 
| 
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| 
| 
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side the term rule a rule of equity to the effect that under 
certain circumstances, one of which is after-discovered fraud, 
| - relief will be granted against judgments regadiess of the 
term of their entry. Marine Inc. Co. v. Hodgson, 7 Cranch 
(US) 322, 3 L Fd 362., Hazel-Atlas Glass Co. v- Hartford- 
“Empire Co., 322 US-238-271 (1943 Oct. Term) ; 

(pe 518). As quoting from the Supreme Court in 328 US 
page $80: “The inherent power of a federal court to investi- 
gate whether a judnent was obtained by fraud, i3 beyond ques- 
tion. Hazel-Atlas Co. v. Hartford-Empire Co., 322 US 238, 

64 S. Ct. 997, 88 L. Ed. 1250. The power to unearth such a 
fraud is the power to unearth it effectively. Accordingly, a 
federal court may bring before it by appropriate means all 
those who may be affected by the outcome of its investigation. | 
But if the rights of parties are to be adjudicated in nek an | 
investigation, the usual safeguards of adversary proceedings 
must be observed. No doubt, if the court finds after a pro- | 
per hearing that fraud has been practiced upon it, or that the| 
very temple of justice has been defiled, the entire cost of | 


: : ul 
the proceedings could justly be assessed against tne guilty. | 
parties. Such is precisely a Situation where "for dominating | 


reasons of justice” a court may assess counsel fees aS part of | 


i 
the taxable costs. Sprague v. Toconic National Bank, 307 US L 


161, 167, 59 S. Ct. 777, 780, 83 L. Ed. 1184, Zoot Refining 


| 
1 
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Co. ve Universal Oil Products Co., 169 F 2d 51k (1948-CA-34 


£ 
ethane since snanaemicteremnse ~ idiccaneivetsnsanaticeincciceesnieamineaenimaiseinicsicesnemim intone iia ie, SRR oo. pt mine im 


(p. 95) Rule 60(») of the Federal itules of 
cedure, 28 U.S.C.A., provides that or motion and 
terms as are just, the court may relieve a party 
judgment for fraud, misrepresentation or other misccnduct of 
an adverse party. Hadden v. Ramsey Products et al., 196 
92 (1952-CA 2d Cir.) 
(p. 435) 2. Orders dismissing actions wi 


would be vacated after defendant refused to 


within district as weil as other civil acticns, 


wu 


was in dispute c lich was basis ef jurisdiction 


Court 
defendant in agreeing 
jurisdiction over her person. 
F 2d 434 (1964-CA- 
2/,) 


provision for relief 


Ae 


Rules Civ. Froe. nule 


e Grace Mig. CG., 320 


cera a 


ties toenameaeineuminnpee anne brs: 
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pellant's second point is based upen 
Rules Civ. F aule 60(b)(5), which provides that a court 
may relieve a rom a final judgment if "it is no longer 


equitable that tne udgment should have prospective applica- 


a 
les Pfizer & CO. Vs Davis-Edwards Pharmacal Corp., 


utAeod Cite). ih 


tained by the improper conduct of 
it was rendered....under 


sections (1) to (5) which 


quired the application 


ease be tried on its merit 
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of America Vv. 


kth Cirs). 


substance, 


Bros inc. 


Ciel. 


the papers submitted 


Hadden v. Ramsey Frod. et al, 196 F ec 
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